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 DAHL, Robert. Sobre a democracia. The 
Theory of Democracy Revisited. Part two: the classical issues. Chatham: Chatham House Publishers, 1987.

(ARISTÓTELES. Política
Participatory democracy

governors and the governed, insisting on the centrality of civic participation. Deliberative democracy, founded in the 1990s, fuses 
deliberation with public opinion and proposes that elections should not be the central point in the exercise of democracy - with 
the choice of representation - but that the participation of civil society is fundamental. (PATEMANN, Carole. Participation and 
democratic theory. -

Démocratie participative: histoire 
 

 DAHL, Robert. On political equality
7 Even for the defenders of the lottery as a democratic instrument par excellence there is concern about the representative sample. 

democracy” that “referring to the meaning of the current return of the lottery in politics, also seems to be subject to a response and 
centered on the notion representative sample. Random selection, as it now appears in politics, is inseparable from this concept. It 
makes it possible to constitute a “minipublic” and a counterfactual public opinion that differs from the public opinion of elected 
politicians, but also from the public opinion in general. This is clearly perceptible in the way James Fishkin, the inventor of deli-
berative research, presents the logic of this mechanism. In this way, the reference to Athens, based on the draw and the face-to-face 
discussion, seems more problematic than initially” O poder do povo: júris de cidadãos, sorteio e democracia 
participativa. 
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2. INFORMATION AND THE CENTRAL ELEMENT OF DEMOCRATIC WILL: 
FAKE NEWS AS A FACTOR WITHIN THE CONTENT CONTROL

10

 11

-

As Diogo Rais12
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8
while “the lottery is a democratic instrument par excellence”

-
pression of the experience that the many are stronger than the few, and the proposition ‘the raw force over the Law’ could only 
be overcome by making itself a legal proposition. “ In the face of the controversy he proposes that “only the idea that they should 
be free, if not all, should at least as many men as possible - that is, that as few men as possible should be in the situation that their 
will is in contradiction with the general will of the social order - leads in a reasonable way to the majority principle”
Hans. De la esencia y valor de la democracia. 
10 Journal of Economic Per-
spectives, -
tents. 

Direito Eleitoral Digital. São Paulo: Revista dos Tribunais, 20 A decisão do voto: democra-
cia e racionalidade
11 In this direction, Jónatas Machado states that “traditional Cartesian epistemology, structured around ideas of rationality, ob-
jectivity, neutrality and universality, has undergone a procedure of critical deconstruction and complemented, if not substituted, 
by perspectives open to the ideas of emotion, subjectivity, commitment and contextuality”. (MACHADO, Jónatas. Liberdade de 
expressão

Conjur, São Paulo, 12 ago. 2018. Disponível em: 
https://www.conjur.com.br/2018-ago-12/entrevista-diogo-rais-professor-direito-eleitoral. Acesso em: 1.1.2020.
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  Ibid.

only surpassed by Finland. Disponível em: http://www.digitalnewsreport.org/. Acesso em 25 fev. 2018.
 URIARTE, 2010, p. 50, apud 

is the possession of knowledge or, above all, the ability to manipulate words, concepts and symbols, re-signifying them luck to 
shape them to a particular interest. The Spanish scientist points out that if ideological power manifests primarily through the 
word, journalists exercise great control over it, since most intellectuals operate primarily through the means of communication.

The New York 
Times
Acesso em: 20 jul. 2018.

 Idem.
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ge MBL. Folha de S. Paulo, São Paulo, 25. jul. 2018. Online. Disponível em: https://www1.folha.uol.com.br/poder/2018/07/

Working to stop 
misinformation and false news Facebook: VP, news feed. Disponível em: https://www.facebook.com/
facebookmedia/blog/working-to-stop-misinformation-and-false-news. Acesso em: 20 jul. 2018.

the friends of the public. The more tanned the publication has - because it also favors Facebook’s commercial interests for ad 
sales - plus the percentage of organic exposure in the news feed increases. This is because the algorithm understands that it is a 

reach of the publication, the potential for sharing by other users, and possible impetus through professional pages that take care 
only of “replicating” the news. (BOLAND, Brian. Alcance orgânico do Facebook: suas dúvidas respondidas. [S. l.], 5 jun. 2014. 
Facebook: para empresas. Disponível em: https://pt-br.facebook.com/business/news/BR-Alcance-organico-no-Facebook-suas-
duvidas-respondidas. 

-
-

lion are active users of social media. (DIGITAL in 2017 Global Overview. We are social Singapure, 24 jan. 2017. LinkedIn Cor-

The Guardian, [Colombo], 
7 mar. 2018. World. Disponível em: https://www.theguardian.com/world/2018/mar/07/sri-lanka-blocks-social-media-aspublica-

organic reach of the publication, the potential for sharing by other users, and possible impetus through professional pages that take 
care only of “replicating” the news. (BOLAND, Brian. Alcance orgânico do Facebook: suas dúvidas respondidas. [S. l.], 5 jun. 
2014. Facebook: para empresas. Disponível em: https://pt-br.facebook.com/business/news/BR-Alcance-organico-no-Facebook-
suas-duvidas-respondidas. 
21

million are active users of social media. (DIGITAL in 2017 Global Overview. We are social Singapure, 24 jan. 2017. Linke-
dIn Corporation. Disponível em: https://www.slideshare.net/wearesocialsg/digital-in-2017-global-overview. Acesso em: 30 jul. 

The Guardian, [Colombo], 
7 mar. 2018. World. Disponível em: https://www.theguardian.com/world/2018/mar/07/sri-lanka-blocks-social-media-as-deadly-
violence-continues-buddhist-temple-anti-muslim-riots-kandy. Acesso em: 22 jul. 2018.
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25 Idem.

(BRASIL. Supremo 
Diário da Jus-

tiça Eletrônico -
Acesso 

 As Diogo Rais warns “The polysemy applied to the expression fake news further confuses its meaning and scope, sometimes 

of the European Union has recommended that the term Fake News be abandoned because it has been ‘misused and misused by 
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4. THE ELECTORAL PROCESS AS A SPECIFIC AREA OF CHOICE: THE 
TREATMENT OF THE ISSUE BY THE ELECTORAL PROCESS CONTROL 
BODIES AND THE CHALLENGE OF BALANCING FREEDOM AND CONTROL
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28 There are innumerable limitations of content and form, which would require a study of its own. But as an illustration, the rule 

during the electoral process is valid.
Art. 37 da Lei 9.504/97 [Writing provided by Law nº 13.488, de 2017]: 
§ 2º The broadcasting of electoral propaganda material in public or private property, except for:

II - plastic adhesives on automobiles, trucks, bicycles, motorcycles and residential windows, provided they do not exceed 0.5 m² 
.  
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O Poder Municipal: paradigmas para o Estado Constitucional Brasileiro. Belo Hori-
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31 David Pardo, DOE 10.8.2000: 1. The transmission by television station, in the form 
of a journalistic interview, of a program in which the interviewees are candidates for mayor and deputy mayor is prohibited, 

only allowed to hold debates on the majority elections, with the participation of all the candidates in the same elective position, 

political-electoral advantage, misinforming, issuing contrary opinion to candidate and giving privileged treatment to others, is not 
exercising the freedom of journalistic information, as it is not informing correctly. The Federal Constitution does not protect the 

-

 TRE-AM, PA 492000, Acórdão 134/2000, Rel. Divaldo Martins da Costa, DOE 8.8.2000: does not relate to the content control 
theme. It deals with “the conduct of the applicant, if it infers only disinformation regarding the electoral rules concerning electoral 
domicile and application for registration of candidate, dispatches the consignment of pieces to the First Electoral Public Prosecu-
tor, for the purposes of art. 40 of the CPP.”
33 does not relate to the content control theme. It 

34 TRE-RJ, RE 7330, Acórdão 52.232/2010, Rel. Leonardo Antonelli, DJERJ 1.10.2010: “Electoral recourse. Action to challen-
ge an elective term. Abuse of economic power. Illegal capture of suffrage. 1 - The sentence is not null and void, which is duly 
substantiated and covers all the necessary points to substantiate the conviction of the judge. 2 - Maintenance of social centers in 
needy areas that constitutes abuse of economic power, due to the undeniable imbalance of the electoral process in favor of the 
candidate who appears as benefactor in the eyes of the needy and uninformed voter. 

exchange of votes that compromises the salubrity of the institutions supporting the Democratic State of Law, thus deserving the 
repudiation of the Judiciary. Appeal dismissed.”
35 does not relate to the content control 
theme. It deals with “reality of the small municipalities that suffer with disinformation and unprepared of the municipal organs 
of the parties.”

Bárbara Thomaselli: “INEXISTANCE OF THE CHARACTERIZING 
-

RAL CONSTITUTION, WHICH IS NOT CONFUSED WITH EXTERNAL ELECTION PROPAGANDA - IMPAIRMENT OF 
REPRESENTATION. 

The term disinformation appears only in the defeated 
vote: “Lying advertisements, ostensibly false like these, are not educational, socially oriented or informative, repeating the almost 

-

37 Until access date: 30 jul. 2018.
38 TRIBUNAL SUPERIOR ELEITORAL. Link de pesquisas jurisprudenciais
jurisprudencia/decisoes/monocraticas-do-tse 

Versiani, DJe 04.08.2010, p. 120-131.
40 TRIBUNAL SUPERIOR ELEITORAL. Link de pesquisas jurisprudenciais http://www.tse.jus.br/jurisprudencia/decisoes/ju-
risprudencia 
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41 TRE-RJ, ED-RE 170594, Acórdão 21.2.2018, Rel. As regards the use of journalistic ma-
terial in the judgment and the difference between public fact and published fact, this issue is, in fact, very important in the current 
electoral context in which the so-called” fake news “are propagated. However, Pedro Paulo’s pre-application to the City Hall, at 
the time of hiring the consultant to prepare the Strategic Plan, was, at the time, a public and notorious fact, and reference was made 
in the judgment to a report published by the Revista Time in order to better demonstrate such an issue.”
42 Min. Sergio 

-
tion - the representative’s claim that those represented be required to include in their opinion polls the name of Levy Fidelix as 
a candidate in the election for President of the Republic”. Representative alleged that “spreading inaccurate news also called 

Mussi, DJe 14.05.2018. The decision only mentions the term fake news collaterally when citing the regional menu. The Rel. Min. 
Jorge Mussi granted a provisional injunction, but the decision does not refer to the subject of control of information content, but 
refers to the following: “It is extracted from the factual frame of the TRE / RJ edges that the condemnation of the aggravating 
parties - by a tight majority of four votes to three - was solely due to the fact that Pedro Paulo attached to his application for 

Rio 500”, launched under the management of Eduardo Paes in front of the City Hall of Rio de Janeiro / RJ.”
43 There is an inescapable commitment on the agenda of the 
contemporary world: to ensure that the electoral process takes place on a regular basis, observing the constitutional balances, so 
that effectively legitimate candidates are those chosen in the 2018 elections. This is even more important in times of today, when 
social media has multiplied the speed of communication. Any information without foundation can be disastrous. The use of the 
Internet as a weapon of manipulation of the electoral process gives instead to the unlimited use of fake news calls. The practice of 
fake news is not recent. It is the old electoral strategy of those who make politics. As the reception of content by humans is selecti-
ve and disinformation reverberates more than the truth, the use of fake news is an ancient and effective mechanism for raising the 

with social networks, the spread of this malicious information became faster, easier, cheaper and exponential. It is the epoch of 

D’Ancona”. (D’ANCONA, Matthew. Post Truth
Certainty prevails over facts, visceral over rational, deceptively simple over honestly complex.” Our time undoubtedly prefers 
“the image to the thing, the copy to the original, the representation to reality. Anyway: the appearance to be “. This is because the 
deepest human truth is emotional, subjective and dispenses with the facts. Distorted news with a strong ideological bias, brought 
by social media, more often than not, receive more attention than the reports made by the traditional press. False, tabloid material 

fertile ground for voter misinformation. We live in liquid times. According to the Polish philosopher Zygmunt Bauman, our world 

liquid. Nothing is meant to last, to be solid. It is a world of uncertainties. (BAUMAN, Zygmunt. Tempos Líquidos. São Paulo: 
And all this, all this reality, tends to generate the manipulation of the political debate in social networks. 

prohibition of donation by legal entities, will bring a situation never before faced. These are times of transition, which impose 
us double caution. In this new trajectory, we must have as allies the ancient weapons of humanity: common sense, the notion 
of ethics, respect for others, fraternity and prestige to the rules of the game. The 2018 elections have the potential to represent a 
turning point in our democracy. That is why it must be a commitment of all the actors involved to promote the regular course of 
the electoral process, a necessary and indispensable condition for the legitimacy of the elect. We must be willing and engaged in 
making these elections a fair dispute, with unconditional respect for the rules of the electoral contest, demonstrating loyalty to 
the institutions and the democratic regime. In this area, the intervention of the Electoral Justice, even by the importance of social 

to freedom of expression enshrined in the Federal Constitution of 1988 and the right also constitutional and sacred to exercise 

. 

-
tions containing untruthful information about the pre-candidate Marina Silva. The headlines, exaggerated and effusive, state that 
the representative is “negligent and opportunistic, negligent and conniving” with corruption and associate it with Operation Lava 
jet and receiving tip. The aforementioned criticisms and news were published anonymously, that is, both the publications and the 

Although freedom of expression constitutes a fundamental guarantee of constitutional stature, its protection does not extend to 

Even if this were not the case, I note that the information is unproven and 
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merely states facts that are devoid of source or reference, for the sole purpose of creating a commotion about the person of the 
pre-candidate. In fact, the stylistic conformation of the posts can also indicate, indicirally, the existence of false content. Although 
it can not be said that all fake news are written in the same way, recent research already indicates the existence of a relatively 

. Common traits include the sensationalist 
-

tremism -
tar notícias falsas em inglês, sob o contexto político dos EUA. Medium, [s.l.], 18 sep. 2017. Disponível em: https://medium.com/

-
cautionary assumptions, I understand that it must be granted to the injunction in order for the proxy to remove the URLs indicated 
by the representatives within 48 hours, pursuant to art. 33, § 3, of Res.-TSE nº 23.551 / 2017.”

 As an example, the following reports are quoted: TAVARES, Joelmir. Em favor de Marina, TSE, toma 1ª decisão contra ‘fake 
news’ na eleição. Valor Econômico, São Paulo, 08 jun. 2018. Política. Disponível em: https://www.valor.com.br/politica/5580559/

norma que coíbe notícias faltas na internet. Tribunal Superior Eleitoral, Brasília, DF, 07 jun. 2018. Notícias. Disponível em: 
-

Agência Brasil, 

contra presidenciável. Jota, Brasília, DF, 07 jun. 2018. Disponível em: https://www.jota.info/eleicoes-2018/tse-determina-exclu-

 This understanding was adopted by the Superior Electoral Court in the following precedents: TSE, Rp nº 139448, Acórdão, 
Rel. 
de Carvalho Neto, Publicado em sessão em 23.09.2014.
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anyone” 
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modern democracies48

5. IS THERE A DUTY TO COMBAT MISINFORMATION AND WHO WOULD BE 
ITS RECIPIENT OR THE JUDGE OF TRUTH?

-

 These crimes were the object of Fernando Gaspar Neisser’s dissertation (NEISSER, Fernando Gaspar. Crime e mentira na 
política.
47  Examples include popular initiative in bills, public hearings and consultations, parity in executive bodies, oversight and in the 
judiciary itself, participatory budgeting, petition rights and public ombudsmen.
48 BOBBIO, Norberto. Teoria Geral da Política. Rio de Janeiro: Elsevier, 2000. p. 371.
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OSÓRIO, Aline. Direito eleitoral e liberdade de expressão. 
50 

the restrictions of form and content anticipated at the time of the elections.
 NEISSER, Fernando Gaspar. Crime e mentira na política.



Artigos não inéditos

-

52

-

market of ideas

only

5354.
55 

56.

Electoral law and freedom of expression

 Especially in the French and United States elections, which discusses the potential or effective impact of the misinformation 
on the new media brought to the elections.
53

 As for the point, see: MIT. The Spread Of True And False News. 

 RAIS, 2018, in press.
 Idem.
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57 BARROSO, 2017 apud OSORIO, 2017, p. 21.

Agência Pública e Aos Fatos. 
BBC News, London, Disponível em: https://www.bbc.

com/news/technology-42438750. Acesso em: 29 jul. 2018.
 Idem.
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63. In 

The Washington Post, Washington 
D.C., 19 jul. 2018. Disponível em: https://www.washingtonpost.com/technology/2018/07/19/facebook-says-it-will-start-remov-
ing-posts-that-may-lead-violence/?noredirect=on. Acesso em: 17 ago. 2018.

 

rules on data of 87 million people, mainly Americans. Information on the irregular collection of data had already been revealed in 

account and documents provided by former Cambridge Analytica developer Christopher Wylie. They show that data capture took 

-

them, however, to Cambridge Analytica. (ROSEMBERG, Matthew. Helping Cambridge Analytica Harvest Facebook Data. The 
New York Times  22 abr. 2018. Disponível em: https://www.nytimes.com/2018/04/22/business/media/cambridge-an-

collected Facebook users’s direct messages. The Guardian News. Disponível em: https://www.theguar-
dian.com/uk-news/2018/apr/13/revealed-aleksandr-kogan-collected-facebook-users-direct-messages. 

restriction on the grounds of the exercise of police power or violation of a municipal position, in which case it shall proceed in the 
manner set forth in art. 40. §1 The police power over electoral propaganda shall be exercised by electoral judges and by judges 
appointed by the Regional Electoral Courts. Paragraph 2 Police power is restricted to the measures necessary to inhibit illegal 
practices, previous censorship of the content of programs to be displayed on television, radio or on the internet is prohibited.”
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web-browser plug-in
deep fake news66. 
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 RAIS, 2018, in press.
-

 On the subject, see:  vídeos of real people – and how to spot them. In
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dialoguing with the information that is available or 
received

-

-

68

 An analysis of the perspective of Ronald Dworkin’s work, but one that will be dealt with in another work, is timely: “Unders-
tanding what types of concepts they are and what kind of arguments we need will help us to construct and test the conceptions 
of judicial accountability , life, moral obligation, human rights, freedom, equality, democracy and law”
Levando os direitos a sério
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administrative activity to encourage private initiative of public utility”70, 

71.

72

directly and 
with its own means the ends pursued

-
73. 

the public interest

  The search for absolute truth usually leads to authoritarian governments, as Jay Martin warns: “for ironically, truth-telling can 
under certain circumstances be a weapon of the powerful, while lying is a tactic of the weak. And the politician who doggedly 

winning ‘by any means necessary’, let alone an exhortation to give up entirely the desire to know what is the truth (at least to the 

be clear by now, that’s ultimately a good thing too” (MARTIN, 2010. p. 180 apud
70 DI PIETRO, Maria Sylvia. Direito administrativo

 SILVA, 2018, in press.
 POZAS, Luis Jordana de. Ensaio de uma teoria del fomento en el derecho administrativo. Revista de Estudios Políticos, [s.l.], 

 “la acción de la Administración encaminhada a proteger y promover 
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